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B¢ @l ga odiel AR W AT I YT & ol 9E T amyr &yl genRefy AR @@y Ty e RER)
7 anfte a1 Yerleror e UREE Y wadl 8 |

I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\IRE TREBR BT QST e
Revision application to Government of India :

(1) Fi ST Yo SRPTEE, 1994 @ e it AR @y ¢ AEEl & ar # galRT N7 Bl QU-ER B
yorq R @ afafa gelerT ariee ey afa, wRd e, Qe daery, o A el 1iRret, sias Ay
age, e A0, 78 faeen © 110001 B @ Sl AfRy |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid

(i) aft e @ Tl @ AR A o W @ eRER A RE SRR AT e SREA A Al B vsi a
oY AUSTIR ¥ A W IR g AN A, A R AverR An ivsR N = g B s i ur e qugi A
wret @ ufdsar @ SR 8§ B

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

() e B e Rl e ar wdw A PR e oo e & o § SR gew e A w g
go @ Rae & mrel #§ S AR @ aree faed e ar e i il 8

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

.

s
() afy g @1 ar ey Rer ara & arer (Quie A ger @) Prafa frar mar e @) _/fg;?&‘_,__\e‘f/” 2, -
(c) In case of goods exported outside India export 1o Nepal or Bhutan, witholt payment ‘of

duty.
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o 3ifem weured @) SeTeH b B fTaE @ e Wil $YE) BfgE A @ g @ SR O¥ e Sl g AN v
frem @ yaifie sy, edier @ gR1 wiRa dl s W A A A s s (62) 1998 G 109 gR YR [By Ay
Bl -
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final producfs
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) P Ieared g (@) Frmmen, 2001 & Frm o @ siefa e g e gu-8 A <) ol 6 of
ameg @ uf) ety M R A A9 am @ fier ge—andyr vd anfier s @ A1-ar wfadl & e sl s fhur
ST R | Swe e @l 3. @1 gEni @ sffa g 3s-3  # FeiRa o @ quar @ |ga & wrer ERkiR—6 e
@ uft +ft & =nfew

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RS amdes @& Wl S8l Werl Yehn Ush olid WU a1 SWRl @F Bl A WOd 200/ — WREAPIE @) SIg SR
SIEl Wer™ YA Uk ol W SUIRT BT 41 1000/~ @) WK Y @ @iy |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

A1 Y, B Seare Yo Ud warax adiela wrnfEmse @ gl snfier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) BT Feare Yo MM, 1944 PN GURT 35— v0d /353 B Iferfa—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

eiforag uess 2 (1) @ 3 9000 SFMN & arerman @1 ardiel, Sidlell & Arel # T Porb, @l ST
oo g AR anfiehy =i Re) @t ko &y Qe seacrarg i g@RT AfSTer, SgaATel
dad, IURET, FgAGEIE, IERTE 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) Fi Sared Yo (Adie) FamEeh, 2001 @ uRT 6 @ sinfa uos gu-3 # PR @By srpar sdiedl
e @) T orfie @ ey endie by w1y ety @ AR wioEt wika SEt Swe gew @) A, st @) A 3R
ST TN ST WO 5 W A1 SUh H & a8l WUY 1000/ B AEHl @61 | SET Sere s @l dif, @i @l A
3R SN WA ST WU 5 S U7 50 WG O B A% WUY 5000 /— WRI WS Efl | SET Sedrs Yoo @l AW, @i
@ AT AR N AT AT WY 50 @RI AT YW SAET B T8 HIY 10000 /— Wi WOl @nfl | @l S e
oer & AW YEfEd §o give @ wu A ey @) S| ug give 99 wWH o B aifa adeife da @ de @)
NItCIca i)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) AR g Ay W B ger amewl @1 W@y BW 2 A s qel gy @ QY Wa e suda ¢n W
frr smar aifee g9 dea & B g¢ N 6 formar vl @Rl A g= & e waRafly sidiela sorai@ew w) ve andre
T RN GVHR DI Uh angeH R Srr § )

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) wrarery Yo AR 1970 uur WA & amgyfa-1 @ sinfa ReiRa fhe srur Qe i ar e
sy wenRafy Fofas oiRerd @ sk 4 Ay @ v 4l 9 weso U0 @ ey Yew [eae am
/“ el -

e |
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) 771 3l walE ArTell B P sxa el Pl @) v N eam arsfiia fean swer @ S Wl s, s
Jeare Yok Ud ware) el e (@raifafd) frem, 19s2 #F fPifed 21

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) TT [, FeIT FedTE Yo T FarT Jrfrear sfREor (dfieda) & i e & At
Al 3G Yo AT, $3yY HT URT 36 F I RAedia(@Ea-?) AT 00y (ety &Y
TEAT 39) Retid: of.o¢ 0%y S 1 ficcher arfdrferas, 1oey &1 4wT ¢3 & icela darey i oft ooy 1
a1 ¥, gan ffRae A 8 g AT Fe arfevard §. @ O g 4R & et S A S arelt
ufEra & afdy g0 w0 Tuv @ Afw a8t
Wmaﬁﬁﬁmﬁm“ﬂﬁmeﬁ“#mam%

(i) arT 11 2 & 3igda uiRa @A

(i) Tade STAT &7 off 7 Iea ufyr

(i) VeFde s@T PgHEe & Fue 6 & Hdd oF ThA

— 3 g 7 B 57 aRT & weune Redy (& 2) dfRfawe, 2014 & 3w @ q@ fhd srdeha
TR & wwHer RRTee Foere 3ot va 3rdfier Y ST e gl

For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) svaﬂ?aré?uﬁrmqﬁmwa:waaﬁeﬁawaﬁmmﬁaﬁ?ra’ra’rmm
AT e & 10% Wwaﬁtaﬁaﬁﬁmﬁaﬁaaaama:m% 3{ITETTeT O T ST Hehel! 1

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL
M/s. Nobel Automotive Interior Systems India Pvt Ltd, Plot No.AV-
5BOL Industrial Estate, GIDC,Sanand-ll, Ahmedabad (henceforth,”
appellant”) has filed the present appeal against the Order-in-Original
No.07/AC/D/BJM/18-19 dated 18.07.2018 (henceforth, “impugned order”)
passed by the Assistant Commissioner, Central GST & Central Excise,

Division-Ill, Ahmedabad-North{henceforth, “adjudicating authority™).

2 Brief facts of the case are that the appellant, a manufacturer of
motor vehicle parts faling under Chapter Sub-head 87089900 of Cenftral
Excise Tariff Act, 1985 was issued a show cause notice dated 24.11.2017
for recovery of central excise duty Rs.18,98,302/- under Section 11A of
Central Excise Act 1944 in respect of manufacture and clearance of tools
denying the exemption under Noti.No.67/1995-CE dated 16.03.1995 which

was confirmed alongwith interest and penalty under the impugned order.

3. Being aggrieved with the impugned, the appellant preferred this
appeal contesting inter alia, that in the present case the goods are not
removed whereas the liability to pay excise duty arises on removal of
goods from factory; that tools were manufactured and by the appellant
and used in manufacturing goods; that ownership of the tools has been
transferred to M/s. Ford India Pvt Ltd but continued in possession with the
appellant and hence duty is not required to be paid in term of rule 8(2) of
Ceniral Excise Rules,2002; that Rule 3(5).(5A) and (5B)of Cenvat Credit
Rules,2004 also states that Cenvat credit on capital goods is payable only
when the goods are removed from the factory; that ownership of the
tools has been transferred and removal has not taken place; that transfer
of ownership and leviability of excise are independent of each other; that
as per rule 8(2) of Central Excise Rules,2002,duty is payable only when
goods are removed, in the present case goods are lying in the factory;
that they are paying excise duty on amortization cost of the tools; that
the unit has amortized the tools/dies cost and duty has been paid; that
capital goods are manufactured in a factory of the appellant and used in
the factory and hence Noti. No.67/1995-CE dated 16.03.1995 is
applicable; that even if duty would have been paid, its Cenvat credit
would be available resulting in revenue neutral; they cited various case
law and circulars stating there was no suppression of facts and penalty

imposed under Section 11AC of the Act is not jus’r_lf’ig__kif&'m_;_ .
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4. In the Personal hearing held on 25.07.2018 Shri Rohan Thakkar CA

reiterated the grounds of appeal.

5. | have carefully gone through the appedal memorandum. The issue
requiring determination is whether the appellant is entitled fo avail the
exemption under Noti. No.67/1995-CE dated 16.03.1995 on the tools sold
to their client wherein ownership has been transferred without physical
removal/delivery thereof. | find that the tools have been procured by the
appellant from its manufacturers on payment of excise duty and availed
Cenvat credit of capital goods on the same. | find following facts which is

not disputed (i) The appellant has sold tools after reworking on it as per

requirement of the buyer amounting fo Rs.1,51,86,418/- under central

excise invoice to M/s. Ford India Pvt Ltd by charging VAT, (i) Manufacture

and clearance of said tool has been shown by them in ER-1 retuns. {iii)

The appellant has also reduced the inventories to the extent of tools sold

by them. The adjudication authority while deciding applicability of
Section 3 of Central Excise Act to the goods at para 10 observed that “Itis
clear that the tools on which demand has been raised are indeed
manufactured in their factory. As per Section 3 of Central Excise Act, 1944,
excise duty is levied on excisable goods manufactured in India. In this
case, as a new tools has been manufactured, | find that Section 3 of
Central Excise Act, 1944 is applicable.” Section 3 of Cenfral Excise Act, 1944

is reproduced below for sake of convenience;

Section 3. Duties specified in First Schedule and the Second
Schedule to the Central Excise Tariff Act, 1985 to be levied, -

There shall be levied and_collected in such manner as may be
prescribed a duty of excise to be called the Central Value Added Tax
(CENVAT) on_all_excisable goods (excluding goods produced or
manufactured in special economic zones) which are produced or
manufactured in India as, and at the rates, set forth in the Fourth
Schedule :(1)

Provided that the duty of excise which shall be levied and collected on
any excisable goods which are produced or manufactured by a
hundred per cent. export-oriented undertaking and brought to any
other place in India, shall be an amount equal to the aggregate of the
duties of customs which would be leviable under the Customs Act,
1962 (52 of 1962) or any other law for the time being in force, on like
goods produced or manufactured outside India if imported into India,
and where the said duties of customs are chargeable by reference to
their value, the value of such excisable goods shall, notwithstanding
anything contained in any other provision of this Act, be determined in
accordance with the provisions of the Customs Act, 1962 and the
Customs Tariff Act, 1975 (51 of 1975).

Explanation 1. — \Where in respect of any such like goods, any duty
of customs leviable for the time being in force is leviable at different
rates, then, such duty shall, for the purposes of this proviso, be
deemed to be leviable at the highest of those rates.

Explanation 2. — For the purposes of this sub-section, —

“hundred per cent. export-oriented undertaking” means an undertakjf}t
which has been approved as a hundred per cent. export-orie
undertaking by the Board appointed in this behalf by the Cel
Government in exercise of the powers conferred by section 14 o

2
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Industries (Development and Regulation) Act, 1951 (65 of 1951), and
the rules made under that Act; (i)

“Special Economic Zone" shall have the meaning assigned to it in
clause (za) of section 2 of the Special Economic Zones Act, 2005 (28
of 2005).  (ii)

The provisions of sub-section (1) shall apply in respect of all excisable
goods which are produced or manufactured in India by or on behalf of
the Government, as they apply in respect of goods which are not
produced or manufactured by the Government.  (2)

The Central Government may, by notification in the Official Gazette,
fix., for the purposes of levying the said duty, tariff values of any articles
enumerated, either specifically or under general headings, in the
Fourth Schedule as chargeable with duty (3)ad valoremand may
alter any tariff values for the time being in force.

The Central Government may fix different tariff values —  (4)

(a) for different classes or descriptions of the same excisable
goods; or

(b) for excisable goods of the same class or description —

produced or manufactured by different classes of producers or
manufacturers; or (i)

sold to different classes of buyers : (i)

Provided that in fixing different tariff values in respect of excisable
goods falling under sub-clause (i) or sub-clause (i), regard shall be
had to the sale prices charged by the different classes of producers or
manufacturers or, as the case may be, the normal practice of the
wholesale trade in such goods.].

In term of above provisions under section 3 Central Excise Act,1944,
[ will examine whether the goods have been manufactured in the factory
or not. The adjudicating authority clearly observed that the tools on which
demand has been raised are indeed manufactured in their factory. The
appellant also in the grounds of appeal states that they manufactured
the tools and it was used by them in manufacturing goods. Thus it

remained undisputed fact that the tools in question have been

manufactured in the factory of the appellant. | respectfully rely on the

decision of Hon'able apex court in case of M/s. ITC Limited v/s Collector
of Central Excise,Patna reported in 2003(151) ELT 246(SC) wherein it is held
that stick of cigarette which remained within the factory premise of the
appellant company for testing purpose were held to be liable to excise duty,

relevant part of the same are reproduced below:

“17.From a conspectus of the aforesaid decisions, it would be clear that
for the purposes of levy of excise duty, the test to be applied is whether
the goods manufactured are marketable or not. In the present case, the
cigarette, which is the end product of tobacco, is fit for consumption
before the same is removed for test. Packing of the cigarette cannot be
<aid to be incidental or ancillary to the manufacturing process, but the
same may be incidental or ancillary to its sale only. In case it is laid down
that packing of cigarette is incidental or ancillary to the completion of
manufactured products, the same may result into evasion of excise duty
as before packing the cigarettes the same may be regularly supplied to
each and every employee for his consumption without payment of excise

duty thereon. The definition of ‘manufacture’ under Section 2(f) very 5

R CEN

clearly includes process which is incidental or ancillary to the complétion=—
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of manufactured product. Manufacture of cigarette is completed when
the same emerges in the form of sticks of cigarettes which are sent to the

laboratory for quality control test. Sticks of cigarettes can be consumed
and manufacture of the end-product, i.e., cigarette, which s
commercially known in the market as such, is completed before its
removal for test and after testing only packing of the same, which is the
requirement of Rule 93 of the Rules, is done. Thus, we hold that sticks of
cigarette which are removed for the purpose of test in the quality control
laboratory located within the factory premises of the appellant-Company

are liable to excise duty.”

6. Further it has been repeatedly accepted by the appellant that

ownership of the goods has been transferred to M/s Ford India Pvt Lid on

payment of VAT/Sales Tax, however possession of the same remained with

them. The adjudicating authority has held that the appellant has reduced

the inventories to the extent of goods sold by them to M/s Ford India Pvt

Ltd. Said finding is based on audit report which normally happens to be

issued after due verification of relevant records maintained. In addition to

that, it is also observed in the impugned order that the sale proceeds

involved on the fransactions has been recovered by the appellant from

M/s Ford India Pvt Ltd. As against this, the appellant has simply pleaded
on non removal of goods from the factory without producing on record
evidences in support of their claim. | therefore, do not found force in such
plea of the appellant. In this regard, | produced below the definition of

‘sale’ provided under Section 2 (h) of Central Excise Act, 1944;

(h) "sale" and “purchase”, with their grammatical variations and cognate
expressions, mean any transfer of the possession of goods by one person to
another in the ordinary course of trade or business for cash or deferred payment
or other valuable consideration;

| find that on sale, ownership has been transferred to M/s. Ford
India Pvt Ltd. who is the owner of the goods. Therefore the appellant
cannot claim the benefit of Noti.No.67/1995-CE ibid which s
available to the “owner cum manufacturer” of a factory. In this case
the ownership of the goods is not with the appellant. | respectfully rely
on the decision of Hon'ble High court of Andhra Pradesh in case of
G .S. Lamba & sons v/s State of Andhra Pradesh reported in 2015 (324)
E.LT. 316 (A.P.) relevant part of which is reproduced below;

16. In Builders Association of India v. Union of India - (1989) 73
STC 370 : (1989) 2 SCC 645, the validity of the Constitution (Forty-
sixth Amendment) Act was upheld. But the Apex Courl ruled Pm{;ﬂéz%\\
States’ power to levy tax on the goods involved in a works o{gﬁﬁ%ﬁ@ffb{f}f\
subject to the restrictions in Article 286. Article 360 PAS\
elucidated by the Constitution Bench as below :

.
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It refers to a tax on the transfer of property in goods (whether as
goods or in some other form) involved in the execution of a works
contract. The emphasis is on the transfer of property in _goods
(whether as goods or in some other form). The latter part of clause
(294) of Article 366 of the Constitution makes the position very clear.
While referring to the transfer, delivery or supply of any goods that
takes place as per sub-clauses (a) to (f) of clause (294), the latter
part of clause (294) says that “such transfer, delivery or supply of
any goods” shall be deemed to be a sale of those goods by the person
making the transfer, delivery or supply and a purchase of those goods
by the person to whom such transfer, delivery or supply is made ... ....
The object of the new definition introduced in clause (294) of Article
366 of the Constitution is, therefore, to enlarge the scope of ‘tax on
sale or purchase of goods’ wherever it occurs in the Constitution so
that it may include within its scope the transfer, delivery or supply of
goods that may take place under any of the transactions referred to in
sub-clauses (a) to (f) thereof wherever such transfer, delivery or
supply becomes subject to levy of sales tax.

6.1 | also rely on decision in case of DCM Engineering Product v/s
Commissioner of C.Ex. reported in 2006(206)ELT 417 (Tri.Del) wherein

Hon'ble CESTAT Principle Bench New, Delhi held as under:

[Order per : S.S. Kang, Vice-President (For the bench)]. - Applicants filed
this application for waiver of pre-deposit of duty of Rs. 25,85,800/- and penalty of Rs.
3,00,000/-. Applicants have already deposited Rupees Ten Lakhs at the time of appeal
before the Commissioner (Appeals).

2. In this case, applicants have availed credit in respect of capital goods and
thereafter the capital goods were sold to Maruti Udyog. The contention of the Revenue
is that goods were sold to Maruti Udyog but without payment of duty and demand was
confirmed.

3. The contention of applicant is that capital goods were received in their
factory and they had taken the credit. The goods were sold to Maruti Udyog but
were not cleared from their factory and they had only realised the basic price of the
goods without duty. The applicants had submitted that as the capital goods are used in
their factory therefore, no demand could be made and applicants relied upon the
provisions of Rule 575 of Central Excise Rules.

4. We find that Rule 57S of Rules provide that capital goods in which credit on
specific duty has been availed, may be removed from the factory after intimating Asstt.
Commissioner and on payment of appropriate duty. In the present case, applicants
sold the capital goods to Maruti Udyog and had not reversed the credit nor the duty
has been paid. Therefore, prima facie, it is not a fit case for total waiver of duty.
The applicants are directed to deposit a sum of Rs. Five lacs in addition to amount
already deposited within six weeks from today. On deposit of the above-mentioned
amount, recovery of remaining amount of duty and penalty shall stand waived for the
purpose of hearing the appeal. Adjourned to 23-5-06 for compliance.

6.2 In the present case, the entire consideration/sale proceeds
have been recovered by the appellant from M/s. Ford India Pvt Ltd.,
and hence in term of the above definition the transaction qualify as
sale. Furthermore, in order to prove that the goods in question are no
more in possession of the appellant, the department succeed in
taking on record the evidence that appellant has reduced the
inventories to the extent of goods sold by them to M/s Ford India Pvt
Ltd,. This being decisive evidence, cannot be overlooked. In view of
said inventory position, it can be assumed that the goods in question
have been deemed to have been removed from the factory. |
observe that the fact of the case is similar to the case of M/s Albert
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2002(148)ELT 1183(Tri.Del) wherein Hon'ble CEGAT, New Delhi
considered samples which were retained inside the factory in
accordance of Drugs and Cosmetics Act, 1940 as deemed clearance
and hence the same is applicable to the present case also. Relevant

part of the same are reproduced below;

3. Countering the arguments, Shri R.D. Negi, learned SDR, submitted that duty
was demanded under the show cause notice in respect of quantity of P or P
Medicines which were removed without payment of duty from the place of
manufacture; that the Additional Commissioner, under the Adjudication Order,
has demanded duty on the quantity of medicines which had been taken as
control samples holding that a control sample of medicine being manufactured
by the appellants are excisable goods which should have been accounted for in
RG-1 register; that under Rules 9 and 49 of the Central Excise Rules, taking of
sample for retaining inside the factory in accordance with the Drugs and
Cosmetics Act will be deemed clearance inasmuch as the medicines are being
utilised as samples, and, therefore, duty is leviable.

4. We have considered the submissions of both the sides. The Commissioner
(Appeals) has only confirmed a demand of duty in respect of sample of P or P
medicines which were removed from the factory during August, 1994 to July,
1999. The Department has not come up in appeal nor filed any cross-objection
against the other findings as given in the impugned order setting aside the
confiscation and the demand of duty. The control samples are of the P or P
medicines manufactured by the appellants. These samples are kept by them as
required under the provisions of Drugs and Cosmetics Act. However, the samples
contained P or P medicines which have been manufactured and the duty is to be
discharged before these are cleared. There is no substance in the contention of
the appellants that these samples have been removed before quality control
test. The samples are retained as control samples only if quality control test
carried out by them on other sample is successful. Once the test has been
carried out the goods have become liable to central excise duty and the mere
fact that the control samples had been removed prior to the test will not make
them non-excisable. The provisions of Rules 9 and 49 of the C.Ex. Rules, 1944 are
very clear wherein it has been provided that excisable goods manufactured and
consumed or utilised as such shall be deemed to have been removed from the
place of manufacture before utilisation. It has been held by the Tribunal in the
case of Mapra Laboratories Pvt. Ltd. v. C.C.E. - 2001 (127) E.L.T. 695 that “taking
of samples for being retained inside the factory in accordance with the
provisions of Drugs and Cosmetics Act will be deemed clearance as per
explanation to Rules 9 and 49”. We do not find any substance in the submissions
of the appellants that duty has been confirmed on the expired samples as it is
evident from the show cause notice that duty has been demanded on the
medicines removed for being kept as control samples. The decision in the case of
Bayer Diagnostics India Ltd. is, therefore, not applicable. We, therefore, confirm
the demand of duty. However, penalty imposed is on the hi
the same to Rs. 5,000/~ (rupees five thousand only).
The appeal is disposed of in the above terms.
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R It is further pleaded by the appellant that the unit has amortized the
tools/dies cost and duty has been paid on it. However, in view of the fact
which is not disputed by the appellant that they have separately
recovered the sale proceeds against the goods in question from M/s Ford
India Pvt Ltd, said plea is also not sufficient and | am not ready to accept
the applicability of Noti.No.67/1995-CE ibid

8. In view of aforesaid discussion, | uphold the impugned order and

reject the appeal.

9. 3dIcIohdl EaRT &1 T IS 37HTeT &l FAYCRT 3URTerd dlieh 8 [l STar &

The appeal filed by the appellant stands disposed of in above

terms.
)

Y\ :
Ul T
(3HT 2M)

heg 1 Y IMYF (o)

Date:
Attested

, Central Tax (Appeals)

By R.E:AD.
To,

M/s. Nobel Automotive Interior Systems India Pvt Ltd,.
Plot No.AV-5,BOL Industrial Estate, GIDC,
Sanand-ll,Ahmedabad-382110.

Copy to:
The Chief Commissioner of Central Tax, Ahmedabad Zone.

The Commissioner of Central Tax, Ahmedabad-North.
The Additional Commissioner, Central Tax (System),Ahmedabad-North.
The Asstt./Deputy Commissioner, Central Tax, Division-lll, Ahmedabad-
North.

—Guard File.
6. P.A.

~al | Mo




